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This proceeding is before nme upon request for hearing filed
by the operators of the Swanson Mne, |.D. No. 48-00082, under
section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 US.C " 801 et seq., the "Act", and under Conm ssion Rule
45(b), 29 C.F. R " 2700.45(b), to contest the Secretary of
Labor's Application for Tenporary Reinstatenent on behalf of
m ner Marty P. Boden

It is undisputed that Marty P. Boden was enployed as a belt
foreman at the Swanson M ne prior to his discharge on Novenber 9,
1994. Under date of Novenber 14, 1994, M. Boden filed with MSHA
a conplaint of discrimnation which reads in part as follows:



| continued to conplain to the Conpany O fi -
cers, the Board of Directors and to Matt Bre-
neman about the violations in the entire
beltline and about not havi ng enough enpl oy-
ees to correct the violations that | could.
| al so conpl ai ned about the return entries
after walking themto follow the secondary
escapeway out to the surface. | conpl ai ned
about the dusty roadways in the nain intakes.
| conpl ai ned about the build up of fl oat
dust in the mne and the |lack of rock dust in
the mne. However, this com plaining seened
to fall on deaf ears.

Then on Monday, Novenber 7, 1994, | spoke
with Anita Goodman for advice on the viola-
tions at the mne and the unw | lingness of
the four individuals who run every aspect of
our conpany and the mne to correct such
violations. M. Goodman advised ne to con-
tact the MSHA Headquarters in Arlington,
Virginia. | imrediately contacted the MSHA
Headquarters and regi stered ny conplaints.

On Novenber 9, 1994, M. Steve Teetnman, the
MSHA i nspector cane to the mne with what was
to begin as a Triple A inspection and was
changed to a BAD i nspection upon receiving ny
"Mner's Conplaint". At approximately 2:30
p.m this sane afternoon, Brian Steffensen
Janmes Lipsconb, Hal Rosen and Ri chard Ander-
son ordered the m ne manager, M. Matt Brene-
man to fire ne for "mal feasance". Due to the
fact that the list of conplaints is the sane
things | have continued to conplain about,

t hese four nen apparently knew that | was the
one who called MSHA and they fired ne for
exercising ny Mner's Rights.

Tenporary reinstatenent proceedi ngs are governed by Com
m ssion Rule 45(c), 29 CF.R " 2700.45(c) which provides as
foll ows:

The scope of a hearing on an application
for tenporary reinstatenent is limted to a
determ nation by the Judge as to whether the
mner's conplaint is frivolously brought.



The burden of proof shall be upon the Secre-
tary to establish that the conplaint is not
frivolously brought. In support of his ap-
plication for tenporary reinstatenent, the
Secretary may limt his presentation to the
testinony of the conplainant. The respondent
shall have an opportunity to cross-exam ne
any witnesses called by the Secretary and may
present testinony and docunentary evidence in
support of its position that the conplaint is
frivol ously brought.

The Secretary filed a tinely Application for Tenporary Rein-
statenent stating that as a result of a formal investigation the
Secretary determ ned that M. Boden's conplaint was not frivo-
| ously brought. The Secretary specifically requests an O der
requiring the operator of the Swanson M ne, Lion Coal Conpany
and, by later anmendnent its successor Cougar Coal Conpany, to
tenporarily reinstate the mner, Marty P. Boden, to the position
of belt foreman which he held imediately prior to his discharge
on Novenber 9, 1994, or to a simlar position at the sane rate of
pay and with the sane or equival ent duties.

The Secretary's Application for Tenporary Reinstatenent
al l eges that Respondent term nated the enpl oynent of the belt
foreman Marty Boden "contrary to section 105(c) of the Act for
exercising his statutory rights under the Act." The Secretary
specifically states M. Boden contacted MSHA offices in Delta,
Col orado, and Arlington, Virginia, on Novenber 7, 1994, to com
pl ai n about unsafe conditions at Lion Coal Conpany's Swanson
Mne. As a result of Boden's safety conplaints to MSHA, a Code-
a- Phone spot inspection was initiated by MSHA on Novenber 9,
1994. M. Boden, was term nated | ater that sanme day, Novenber 9,
1994. The Secretary states his enploynent was term nated as a
result of his safety conplaints to MSHA.

The application's acconpanying affidavit required by Com
m ssion Rule 45(a) was executed by Wlliam G Denning. The
affidavit, in relevant part, certifies the foll ow ng:

a. At all relevant tinmes, Respondent
Swanson M ne, Lion Coal Conpany, engaged in
t he production of coal and is therefore an
operator within the nmeani ng of section 3(d)
of the Mne Act.



b. At all relevant tinmes, Marty Boden
was enpl oyed by Respondent as a belt foreman
and is a mner as defined by section 3(g) of
the M ne Act.

c. Swanson Mne, Lion Coal Conpany, is
a mne as defined by section 3(h) of the Mne
Act, the products of which affect interstate
conmer ce.

d. The alleged act of discrimnation
occurred on Novenber 9, 1994, when Marty
Boden was di scharged by Matt Breneman, M ne
Manager .

e. Marty Boden engaged in protected
activity when on Novenber 7, 1994, M. Boden
contacted the MSHA offices in Delta, Colora-
do, and Arlington, Virginia, to report unsafe
wor ki ng conditions at the Swanson M ne. Spe-

cifically, he conplained about the belt
roll- ers, the rock dusting and the returns.
These phone calls caused MSHA to perform a
Code- a- Phone inspection at the Swanson M ne
on Novenber 9, 1994.

f. During the course of Ms. Lorenzo's
i nvestigation, she conducted interviews with
a nunber of enpl oyees, both hourly and mana-
gerial, and al so conducted a review of docu-
ments provided by the mne. As a result of
Ms. Lorenzo's investigation, | determ ned
that M. Boden was discharged in retaliation
because of his report to MSHA about unsafe
conditions at the Swanson m ne which caused a
Code- a- Phone inspection by MSHA. Most of the
mners | interviewed agree with M. Boden
that the beltline was not safe.

g. M. Boden has always net an accept-
able I evel of performance at the mne, and
was characterized as a good worker by his
supervisors. The m ne contends that
M . Boden was already designated for term na-
tion before the MSHA Code- a- Phone inspection
because of mal eficence (sic) and theft.

Ms. Lorenzo's interviews with other enpl oyees
of the m ne do not give any credence to these
char ges.
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At the hearing the Secretary presented the testinony of the
m ne manager Matt Breneman, the belt foreman and Conpl ai nant
Marty Boden, the MSHA special investigator Leslie Y. Lorenzo, the
former conpany safety manager Anna Marie Boden, Ron Kalvis, a
shop foreman, Greg Brown, who worked under Boden on the belts,
Dennis Keller, who took over Boden's job as belt foreman when
Boden was term nated, Ron Hof f man and Tara Whittaker.

Matt Breneman, the m ne manager at Swanson M ne, testified
substantially as follows: The Code-a-Phone nessage had safety
conpl aints, the sanme conplaints that Boden had continuously nade
to managenent, and he could tell fromthe conplaints in the Code-
a- Phone nessage that Boden nust have been the one who made the
conplaints to MSHA. After the Code-a-Phone nessage was received
at the mne, Matt Breneman call ed managenment in Salt Lake City
and talked to the Board of Directors. They put his call on a
speaker phone, and R Anderson (Dick), J. Lipsconb and Brian
Steffensen participated in the call. Breneman discussed with
t hem t he Code- a- Phone nessage and the conplaints set forth in the
Code- a- Phone nessage. Breneman testified that in the course of
t hat conversation Brian Steffensen told Breneman to fire Marty
Boden. The m ne nmanager replied he had no reason to fire Boden.

Brian Steffensen then told himto fire Boden for "malfeasance".

Breneman hung up the phone, | ooked at Boden and said "they want
me to fire you" for "mal feasance.” He briefly discussed the
Situation with Boden and it was determined that in order not to
j eopardi ze his own job, Breneman should do what he was told to
do. He fired Boden. Boden then left the mne imediately .

The Respondent primarily presented the testinony of nanage-
ment w tnesses who testified that they were not satisfied with
M. Boden's work performance as belt foreman and were concer ned
about his use of a conpany gas card and his charging m | eage.
Their testinony indicated that Lion Coal nmanagenent was in the
process of investigating M. Boden's work perfornmance and were
seriously considering termnating his enploynent before they were
even aware of Marty Boden's Code-a-Phone nessage to MSHA

On review of the entire record | find the testinony of the
W t nesses called by the Secretary, taken together, support the
allegations in the Secretary's Application for Tenporary Rein-
statenent and the assertions in its acconpanying affidavit.
Their testinmony and the Secretary's docunmentary evidence clearly
establish that the mner's conplaint was not frivolously brought.
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COUGAR COAL COVPANY, SUCCESSOR TO LI ON COAL COVPANY

On June 28, 1995, over the objection of counsel Brian Stef-
fensen, | granted the Secretary's notion to anmend all pl eadi ngs
to add as a Respondent Cougar Coal Conpany as successor to Lion
Coal Conpany. The evidence established that on Novenber 29,

1994, for $10.00 and ot her consideration, Cougar Coal Conpany
assunmed the right to the title and an interest in all assets ex-
cept for clainms against the Sel engos and their affiliates, cash
on hand, current accounts receivable and inventory. (Gov't. EX.
10-B). Evidence was presented that after the Novenmber 29, 1994,
transaction, the day-to-day operations at Swanson M ne conti nued
w t hout a break and the m ne continued to produce coal. The m ne
and the appurtenances associated with the mning activities re-
mai ned the sanme. The workforce remai ned substantially the sane.
Both M ne Superintendent Gene Picco and M ne Manager GCeorge
Herne have been enployed at this mne for several years and after
Novenber 29, 1994, continued their enploynent. |In addition, the
corporate officers and directors for Lion Coal Conpany and Cougar
Coal Conpany are substantially the same. They are as foll ows:

JAMES LI PSCOVB - Chairman and President of Lion Coal Conpany
and President of Cougar Coal Conpany

HAL ROSEN - Treasurer of Lion Coal Conpany and Treasurer of
Cougar Coal Conpany

Rl CHARD ANDERSON - Vi ce-President of Lion Coal Conpany and
Vi ce- Presi dent of Cougar Coal Conpany

BRI AN STEFFENSEN - Secretary of Lion Coal Conpany and
regi stered agent for Cougar Coal Conpany

M ni ng nmet hods and procedures did not change and the sane
jobs were required to be filled. Cougar Coal Conpany adopted all
of Lion Coal Conpany's MSHA approved plans and stated that they
anticipate no change in mning practices. Cougar Coal Conpany
used the sanme nachi nery, equi pnent and nethods of production.

Ceorge Herne, m ne nmanager for Cougar Coal Conpany in his
letter to the MSHA District Manager, under the | etterhead of
Cougar Coal Conpany dated January 13, 1995 states as foll ows:

RE: The Swanson M ne
| .D. # 48-00082



Dear M. Kuzar,

Cougar Coal Conpany has taken over the operations of
t he Swanson M ne, | D #48-00082, from Lion Coal Conpany. At
this time Cougar Coal anticipates no change in the m ning
practices enployed at the Swanson M ne. r this reason
Cougar Coal Conpany will continue to operate under Lion Coal
Conpany' s approved m ning plans, and accepts these m ning
pl ans as their own.

Thank you:

/sl
CGeorge Herne
M ne Manager (Gov't. Ex. 10A pg. 4, Tr. 479)

Under the nine-factor successorship guideline enunciated in
Munsey v. Smitty Baker Coal Conpany Inc., 2 FMSHRC 3463 (1980),
find that the Cougar Coal Conpany is a successor to Lion Coal
Conpany and, as such, along with Lion Coal Conpany, is properly
subject to the Order tenporarily reinstating Marty Boden.




CONCLUSI ON

At the conclusion of the hearing in this matter on
August 30, 1995, after evaluating the entire record | ruled from
t he bench that the Secretary had sustained his burden of proof in
establishing that the discrimnation conplaint was "not frivo-
| ously brought”. | concluded that the Secretary made a suffi-
cient show ng of the elenents of a conplaint under section 105(c)
of the Act and | orally issued the reinstatenent order requested
by the Secretary against the operators of the Swanson M ne, Lion
Coal Conpany and Cougar Coal Conpany as the successor to Lion
Coal Conpany.

In this decision | hereby affirmin witing the oral ruling
made from the bench at the conclusion of the hearing on
August 30, 1995.

ORDER

As stated in ny ruling fromthe bench at the concl usion of
the hearing on this matter, the Secretary's Application for the
Order of Tenporary Reinstatenent of Marty P. Boden i s GRANTED
Respondents Li on Coal Conpany and Cougar Coal Conpany as succes-
sor to Lion Coal Conpany, are jointly and severall yORDERED to
tenporarily reinstate Marty P. Boden to the position of belt
foreman which he held at the tinme of his discharge, or to a
simlar position, at the sane rate of pay and with the sane or
equi val ent duti es.

August F. Cetti
Adm ni strative Law Judge
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Kristi Floyd, Esq., Ofice of the Solicitor, U S. Departnent of
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Chris L. Schnutz, Esq., CHRIS L. SCHMJTZ, P.C., 265 East 100
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